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UTTER, J.

The Seattle Post-Intelligencer, respondent herein, sought under certain relevant statutes
disclosure of information contained in records of the King County Assessor’s office. The assessor
refused to disclose the information and respondent brought suit in superior court against the assessor to
force disclosure of the information. The superior court judge ordered the assessor to disclose the
material sought, with minor exceptions. Appellant assessor then sought from the Court of Appeals an
order staying the order of the Superior Court pending review by this court, which order was granted.
On appeal we affirm the order of the trial court granting in substantial part respondent’s requested
relief.

The legal issues in this case concern the Washington public disclosure act, RCW 42.17, and
raise five questions relating to various provisions of that act and other related legislation. (1) What is
the appropriate standard of judicial review? (2) Does administrative inconvenience or difficulty limit
the substantive disclosure requirements of the act? (3) Has appellant proved the folios sought are
exempt in their entirety under RCW 41.17.310(1)(i), the exception for intra-agency memorandums? (4)
Has appellant proved the folios are exempt in their entirety under RCW 42.17.310(1)(c), the exemption
for material, the disclosure of which would violate the taxpayers’ right to privacy? And, (5) do the
provisions of RCW 84.40.020 interpret or amend the provisions of the public disclosure act?

This controversy began when the Seattle Post-Intelligencer, in an ongoing investigation, sought
to determine whether Mr. Hoppe, the King County Assessor, gave special favors to those who
contributed to his campaign. It had taken the list of contributors to his election committee filed with the
Public Disclosure Commission, and then attempted to match that list with the personal and real
property records of those individuals in the assessor’s office. Respondent wrote on two occasions
asking for access to specific folios relating to real property accounts. That access was denied, and
respondent initiated suit.

Respondent alleged in its complaint filed January 30, 1978, that, contrary to legal advice by the
King County Prosecuting Attorney, appellant Hoppe refused to give respondent an opportunity to
inspect or copy the public portions of the folios and records. It then asked for an order to inspect and
copy the records requested and for costs, including reasonable attorneys’ fees, and damages of $25 per
day after January 10, 1978, for each folio and record which they were denied the right to inspect.

Respondent obtained an order to show cause requiring appellant to demonstrate why inspection
or copying of public records should not be allowed. Following a hearing on February 2, 1978, the court
found the records involved were public records and that respondent was entitled, as a matter of law, to
promptly inspect or copy them subject to appellant having the burden of proving that all or a portion of
the records were specifically exempt by law from public disclosure. The court then ordered appellant
to produce the public records sought by respondent and further ordered that appellant could delete
from those records the portions thereof which he claimed were exempt. These records were submitted
with deletions done in a manner consistent with appellant’s claimed position. The numbers written on
the exhibit refer to a “key” attached to the exhibit which defines the statutory exemptions claimed by
appellant. This was the first time appellant had given his specific reason for withholding the public
records. RCW 42.17.310(4).



The Superior Court on February 24, 1978, specifically found that respondent did not seek and
has not sought any disclosure of income data on any properties, depreciation figures on commercial
properties, or site plans which show floor plans of any structures, data unrelated to value or
assessment, information pertaining to access to any premises or to security measures or devices on any
premises. It found the records disclosable, and ordered them released with the exception of specified
exempt material deleted by the court. It further specifically reserved ruling on all other proceedings
including, but not limited to, appellant’s motion to dismiss defendant Hoppe as an individual and
respondent’s claim for damages and attorneys’ fees.

The Washington public disclosure act is a strongly worded mandate for broad disclosure of
public records. It states that, “mindful of the right of individuals to privacy and of the desirability of
the efficient administration of government, full access to information concerning the conduct of
government on every level must be assured as a fundamental and necessary precondition to the sound
governance of a free society.” RCW 42.17.010(11). It further declares that “[t]he provisions of this
chapter shall be liberally construed to promote ... full access to public records so as to assure
continuing public confidence [in] ... governmental processes, and so as to assure that the public interest
will be fully protected.” Declarations of policy in an act, although without operative force in and of
themselves, serve as an important guide in determining the intended effect of the operative sections.
Hartman v. State Game Comm’n, 85 Wn.2d 176, 179 (1975). Declarations of policy requiring liberal
construction are a command that the coverage of an act’s provisions be liberally construed and that its
exceptions be narrowly confined. Mead School Dist. 354 v. Mead Educ. Ass’n, 85 Wn.2d 140, 145
(1975).

The expansive disclosure requirement as established by the language of the act is further
solidified by reference to the statement in the voters pamphlet explaining the act when it was Initiative
276: “The initiative would require all ... ‘public record’ of both state and local agencies to be made
available for public inspection and copying by any person asking to see or copy a particular record ...”
Further, the statement expressly provided that the law “makes all public records and documents in state
and local agencies available for public inspection and copying” except those exempted to protect
individual privacy and to safeguard essential governmental functions. Official VVoters Pamphlet, 1972
General Election, November 7, 1972, at pages 10, 108.

The state act closely parallels the federal Freedom of Information Act (FOIA), 5 U.S.C. § 552
(1970), and thus judicial interpretations of that act are particularly helpful in construing our own. The
Supreme Court in NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 136-37 (1975), has observed that the
FOIA “seeks ‘to establish a general philosophy of full agency disclosure unless information is
exempted under clearly delineated statutory language.... virtually every document generated by an
agency is available to the public in one form or another, unless it falls within one of the Act’s nine
exemptions.... Finally, and more comprehensively, all ‘identifiable records’ must be made available to
a member of the public on demand [unless exempted].” The federal courts have also recognized a
mandate to construe the FOIA broadly, and to construe the exemptions narrowly.

Despite the close parallel between the state act and the FOIA, the state act is more severe than
the federal act in many areas. It provides attorney’s fees to the successful party in the event legal action
need be commenced to acquire records desired and costs are also recoverable against the agency up to
$25 per day for each day the documents are wrongfully withheld. RCW 42.17.340(3). The FOIA does
not have a similar penalty provision.
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What effect does administrative inconvenience or difficulty have upon the disclosure
requirements of the act? Appellant argues that the cost and excessive disruption to the department of
assessments clearly outweighs the public benefit of disclosing limited factual material from the folios,
particularly when such material is readily available elsewhere in the department.

RCW 42.17.270 and .290 do refer to administrative efficiency, but do so in the context of
procedural considerations. They do not comment upon the scope of disclosure or limit substantive
disclosure requirements. On the contrary, as we have previously noted, RCW 42.17.340 directs that
when courts review de novo the action of public officials, they “shall take into account the policy of
this chapter that free and open examination of public records is in the public interest, even though such
examination may cause inconvenience ... to public officials ...” RCW 42.17.340(2). The act’s
provisions would appear to have specifically addressed appellant’s arguments and declared them to be
of insignificant impact compared with the stated public purpose of the act. The fact that the material
may be available in other records is not a reason stated in the act for failure to disclose. Further, not all
the information sought is available in records other than the folios.

Avre the folios exempt in their entirety under RCW 42.17.310(1)(i), the exemption for intra-
agency memoranda? That statute provides: “The following shall be exempt from public inspection and
copying ... (i) preliminary drafts, notes, recommendations, and intra-agency memorandums in which
opinions are expressed or policies formulated or recommended except that a specific record shall not
be exempt when publicly cited by an agency in connection with any agency action.” Appellant argues,
correctly, that the purpose of this exemption is to allow frank and uninhibited discussion during the
decision-making process. Under this rationale, he seeks to bring almost the entire contents of the
records under the umbrella of “opinions expressed or policies formulated or recommended.” This
exemption, however, is inapplicable to the extent that exempt materials in the record “can be deleted
from the specific records sought.” RCW 42.17.310(2).

The FOIA has a similar provision found in subsection (b)(5). There, according to federal
courts, the policy is to protect the give and take of deliberations necessary to formulation of agency
policy. EPA v. Mink, 410 U.S. 73, 87 (1973). That privilege is not absolute and the executive must
establish that documents contain predecisional opinions or recommendations of subordinates expressed
as part of a deliberative or policy-making process. NLRB v. Sears, Roebuck & Co., supra. There must
also be a showing by the executive that the disclosure of these opinions would be injurious or
detrimental to the agency’s deliberative or consultative function. EPA v. Mink, supra at 87.

The purpose of the exemption severely limits its scope. Disclosure must be shown to inhibit the
flow of recommendations, observations, and opinions before the exemption can be invoked. Because
the exemption is intended to safeguard the free exchange of ideas, recommendations, and opinions
prior to decision, the opinions or recommendations actually implemented as policy lose their
protection when adopted by the agency. RCW 42.17.310(1)(i); NLRB v. Sears, Roebuck & Co., supra
at 161; American Mail Line, Ltd. v. Gulick, 411 F.2d 696 (D.C. Cir.1969); Niemeier v. Watergate
Special Prosecution Force, 565 F.2d 967 (7th Cir.1977); Sterling Drug, Inc. v. FTC, 450 F.2d 698
(D.C. Cir.1971). Further, only those portions of documents actually reflecting policy recommendations
and opinions may be withheld under the exemption. Factual data, even when contained within
otherwise exempt memoranda, must therefore be produced because the rationale for the exemption,
protection of the decision-making process, is wholly inapplicable to factual material. EPA v. Mink,
supra; Soucie v. David, 448 F.2d 1067 (D.C. Cir.1971); Robbins Tire & Rubber Co. v. NLRB, 563 F.2d
724 (5th Cir.1977). Unless disclosure reveals and exposes the deliberative process, as opposed to the



facts upon which a decision is based, the exemption cannot apply. Mead Data Cent., Inc. v. United
States Dep 't of Air Force, 566 F.2d 242 (D.C. Cir.1977).

Applying these principles, we find that appellant has failed to meet his burden, under RCW
42.17.340(1), of showing that exemption of the folios is required. Although appellant argues to the
contrary, the folios contain reports of essentially factual data. We recognize that such data as the
condition of the street, the nature and quality of the view, and the architectural attractiveness of the
home — which are among the items contained within the folios — are somewhat subjective
evaluations. They are, nevertheless, factual material for purposes of RCW 42.17.310(1)(i) because they
are so treated by the assessor’s office. In the assessment process these factors are treated as raw factual
data upon which final assessment figures are based; they are not mere recommendations which are
themselves subject to further deliberation and consideration. As stated in Moore-McCormack Lines,
Inc. v. 1.T.O. Corp., 508 F.2d 945, 948 (4th Cir.1974), “[the characterizations of street condition, view,
and architectural attractiveness, etc.] depend on the observation and expertise of the [reporting deputy
assessor] but [none] reflects the deliberative processes of decision or policy-making.” Therefore, the
rationale for the exemption is inapplicable, and the materials sought by respondent cannot be shielded
under this exemption.
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Avre the folios exempt in their entirety under RCW 42.17.310(1)(c)? This section establishes
exemption for “[iJnformation required of any taxpayer in connection with the assessment or collection
of any tax if the disclosure of the information to other persons would violate the taxpayer’s right to
privacy or would result in unfair competitive disadvantage to such taxpayer.” The respondent did not
seek disclosure of any income data on any property, depreciation figures on commercial property, site
plans which show floor plans of any structure, data unrelated to value or assessment, information
pertaining to access to any premises or to security measures or devices on any premises. Nonetheless,
appellant argues that he is precluded from disclosing information sought from the folios by RCW
42.17.310(2)(c).

To violate the terms of that statute, there must be a violation of the taxpayer’s right to privacy.
“Right to privacy” is not defined by this statute but some indication of its scope is found in RCW
42.17.260(1) and 42.17.340(2). RCW 42.17.260(1) provides: “Each agency, in accordance with
published rules, shall make available for public inspection and copying all public records. To the
extent required to prevent an unreasonable invasion of personal privacy, an agency shall delete
identifying details when it makes available or publishes any public record; ...” (Italics ours.) No such
unreasonable invasion is either alleged or proved in this case. RCW 42.17.340(2) provides for a public
policy of free and open examination, “even though such examination may cause inconvenience or
embarrassment to public officials or others.” “Others”, under any reasonable reading of the statute,
includes taxpayers whose records are in the assessor’s office.

These peripheral insights into the drafters’ intent of the scope of the protected right of privacy
are not inconsistent with an accepted definition of the right of privacy. Inasmuch as the statute contains
no definition of the term, there is a presumption that the legislature intended the right of privacy to
mean what it meant at common law. New York Life Ins. Co. v. Jones, 86 Wn.2d 44, 47 (1975). The
most applicable privacy right would appear to be that expressed in tort law. Tort liability for invasions
of privacy by public disclosure of private facts is set forth in Restatement (Second) of Torts § 652D, at
383 (1977): “One who gives publicity to a matter concerning the private life of another is subject to
liability to the other for invasion of his privacy, if the matter publicized is of a kind that (a) would be
highly offensive to a reasonable person and (b) is not of legitimate concern to the public.” The
comment to the Restatement illustrates what nature of facts are protected by this right to privacy.



Every individual has some phases of his life and his activities and some facts about himself
that he does not expose to the public eye, but keeps entirely to himself or at most reveals only
to his family or to close personal friends. Sexual relations, for example, are normally entirely
private matters, as are family quarrels, many unpleasant or disgraceful or humiliating
illnesses, most intimate personal letters, most details of a man’s life in his home, and some of
his past history that he would rather forget. When these intimate details of his life are spread
before the public gaze in a manner highly offensive to the ordinary reasonable man, there is
an actionable invasion of his privacy, unless the matter is one of legitimate public interest.

Restatement, supra at 386.

The standard and analysis of the Restatement appear well suited to fill the definitional void of
RCW 42.17.310(1)(c). In addition to the fact that the tort right is the most widely recognized and
established definition of the legal right to privacy, the context in which that right has emerged and the
considerations surrounding its development are uniquely analogous to the values and interests which
subsection (1)(c) appears designed to protect. We therefore adopt the Restatement standard as the
controlling one.

This approach is consistent with the case law which has developed in the privacy area under the
FOIA. Although the FOIA has no exemption directly analogous to RCW 42.17.310(1)(c), three
subsections of 5 U.S.C. § 552(b) have some similarities with this exemption. Subsection (4) exempts
“trade secrets and commercial or financial information obtained from a person and privileged or
confidential;” subsection (6) exempts “personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy;” and subsection (7)
exempts “investigatory records compiled for law enforcement purposes, but only to the extent that the
production of such records would ... constitute an unwarranted invasion of personal privacy ...” Thus,
although FOIA case law cannot apply directly to RCW 42.17.310(1)(c) in the manner which is
possible under the exemption for intra-agency memoranda, certain helpful privacy principles do
emerge from FOIA cases.
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We are unaware of any federal cases in which the Restatement standard of privacy was
specifically adopted under the FOIA. Nevertheless, the federal standard reflects the same
considerations applicable to the privacy right expressed in the Restatement. Under the FOIA, the
privacy-related exemptions involve a balancing test, weighing the general public interest in access to
governmental information against the specific privacy interests asserted. This balance is to be tilted in
favor of disclosure. Ditlow v. Shultz, 517 F.2d 166 (D.C. Cir.1975); Getman v. NLRB, 450 F.2d 670
(D.C. Cir.1971). The balancing concept under the FOIA is unigue to the privacy exemption, as
normally no inquiry into the utility of the information is permissible. Rural Housing Alliance v. United
States Dep 't of Agriculture, 498 F.2d 73 (D.C. Cir.1974). This standard meshes well with the
Restatement’s protection against the release of highly offensive materials while safeguarding the
public’s legitimate interests.

In this case, we reach only the first step in the balancing process — determining whether the
release of the materials sought would be highly offensive to a reasonable person. The appellant has not
demonstrated that these records fall within this category. There is nothing in the materials which the
trial judge ordered disclosed that reveals intimate details of anyone’s private life in the Restatement
sense. Thus, the portions of the folios ordered disclosed fail to violate any right to privacy.
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Affirmed.



